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was not in a hypnotic state.

MS. NECESSARY: Your Honor, the

Commonwealth does not have to show that she

was in a hypnotic state. That was not

necessarily a theory of the case.

We were showing that she was

unconsc10US, which if the Court looks at

the case law, shows that a person who 1S

not able to think or feel as in the normal

waking state is someone who is unconscious,

for the purposes of the statute.

All the case law indicates that a

person does not have to be totally comatose

or totally without movement in order to be

unconscious; they have to be unaware of

what is going on. This victim was.

THE COURT: What about the witness,

Marie Johnson, related that the victim

herself admitted to her that she, in fact,

was conscious --

MS. NECESSARY: Your Honor, one of

the

THE COURT: -- during this whole

episode?

MS. NECESSARY: One of the other
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Commonwea.l th - - one of the other Defense

witnesses said the exact opposite, that

Ms. Allen had corne to her and said that she

didn't know what was going on. She

suspected that she had been touched, but

she didn't know. That was why she set up

the videotape.

The Commonwealth's position is that

Marie Johnson is a member of the church, a

member of the church which pretty much

punished the victim in this matter and

embraced the Defendant, who was the one who

is engaging in, had to be, at least to

them, improper conduct.

They threw her out of the church. I

submit to you that the bias of the church

and the members of the church is obvious.

This woman would not answer my question.

She said what she wanted to say, and no

matter what I asked her, she blurted out

what she wanted to say, which was very

harmful and contrary to someone who would

be a counselor, a confidant, which

obviously Ms. Allen had gone to her for

help.
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Why would -- it would make no sense if

Faith Allen was trying to put forth

enormous fraud for her to tell this woman,

who was a member of the church, that she

really knew all about it. That makes

absolutely no sense whatsoever, Your Honor.

THE COURT: Anything else?

MS. NECESSARY: No, Your Honor.

THE COURT: Bring your client forward,

please.

(Thereupon, the Defendant stands

before the Court.)

THE COURT: In this case, I have

reviewed my notes from yesterday, as well

as today. I have noted that the

Commonwealth's theory all along has been

that the victim was hypnotized to a state

where she did not recall anything, and

could not recall, and that during that

period of time, period of that state of

mind, if you will, that the Defendant had

an indecent contact with her.

The victim set up a video camera

expecting the Defendant to come to her

house at a predetermined time. Counseling
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sessions between the Defendant, who was a

pastor at the Defendant's church or, at

the victim's church, rather, and the

victim -- had been going on for several

weeks.

The victim claimed that the Defendant

was, in fact, hypnotizing her. The video

was presented as evidence of the

Defendant's contact with the victim during

the counseling session, allegedly, again

while under hypnosis.

The film doesn't show either the

beginning nor the end of the incident or

that session between the Defendant and the

victim on the date in question.

Chief Payne was called as an expert

and

MR. ETTINGER: It is Officer Payne.

I hate to interrupt you. You

misstated his name previously.

THE COURT: His name is Officer Payne.

I'm sorry, Officer Payne, who was -­

who is the chief.

Chief Payne testified In this case,

and he was called by Detective Trkula, and
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Detective Trkula is the Monroeville police

officer who investigated this, and

Detective Trkula contacted Chief Payne

because of Chief Payne1s area of expertise

In the field of hypnotism.

Apparently, Chief Payne viewed the

tape back in 2004 on one occasion. He was

subpoenaed and observed the tape again In

open court as it was played again.

He offered the expert opinion that, in

fact, the victim was not under hypnosis?

When asked, could she have been

drugged, could she have been under the

influence? Perhaps she acted that way or

appeared to be under the influence of

something, but whether it was actually that

or not, I don't know.

There is no evidence in this case that

any alcohol was used or -- there was a drug

test apparently made which indicated that

the drug tests of the victim indicated no

drugs.

I have considered the testimony of the

victim, the testimony of the detective,

Detective Trkula, the testimony of
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Chief Payne, and I find Chief Payne's

testimony regarding the lssue of hypnotism

and the state of consciousness to be

credible.

Also, I have considered the

Defendant's witnesses who have testified,

specifically Ms. Johnson, Marie Johnson. I

considered the testimony of

Jeffrey Swensen. I conferred all other

factors which I may take into account, as

well as the burden which the Plaintiff

Commonwealth bears such as this.

For all those reasons, at 200500569,

at Count One of this information, Count Two

having previously been dismissed, I find

the Defendant not guilty.

Sir, you're discharged with respect to

this count in this case.

MR. ETTINGER: Thank you, Your Honor.

(Thereupon, the hearing concluded.)
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